Property Outline Spring 2005
I. Intro

a. Themes

A. Role of Judges

1. follow the law

2. fair – equity 

3. making policy

B. institutional competency

b. Property Rights – protection by the state of a claim to valuable resources
A. Right to exclude

B. Right to transfer

C. Right to use

II. Acquiring Property

A. Sovereignty

a. Johnson v. M’Intosh, US, 1823
i. Chief Justice Marshall

ii. P – Johnson, D – M’Intosh

1. both claim title from sale from Indians
iii. Action in ejectment (English common law)
1. if you are an owner have to prove title – establish chain of title
2. if you are a lessee – only have to prove prior possession

a. possession prior to being dispossessed of it by person who is on it now

b. so Johnson says lessors to the P (they are the P, owners start calling themselves tenants)

iv. M’Intosh wins – has quality of title

1. order of deeds doesn’t matter (even though Johnson bought it second)

2. reliance

3. using the land in a productive way, impact of losing land 

a. HYPO religious group

4. sovereignty – Murray (person who sold to M’Intosh) didn’t have right to buy land from Indians – land was intended for this sole use

a. PROPERTY RIGHT – right of Indians to sell land, King took this improperly
v. natural law v. positive law (common law)

1. positive – terra nullius, discovery, dominion, conquest
2. natural – first in time - occupancy, labor
3. Marshall applies both

a. Natural – Locke labor theory

i. “Measure of property acquired by occupancy is determined by the extent of men’s wants and their capacity of using it to supply them” - 
ii. Un-productivity of Native American

b. Positive - Rule of discovery – passed from Eng. To US  - 
i. 3 elements of discovery

1. preemptive right against other powers to deal w/Indians

a. conquest of purchase

2. inchoate title – poss’n after

a. avoid conflict

3. terra nullius

a. Mabo – 

b. Sovereign nations agree to Fiction that facilitates discovery

c. Belonging to no one

d. Indians as tenants

4. dominion – discovery plus conquest, purchase

a. sovereignty - 

c. Non-intercourse act – King could make if he wants, only Fed. can deal w/Indians
i. Impossible to integrate Indians – had to subjugate

ii. HAVE TO FOLLOW WHAT LAW SAYS – PART OF GOV’T
1. already blood on hands, can’t change that now

iii. Institutional Compentency

1. “conquest gives a title which the Courts of the conqueror cannot deny”
b. ( County of ) Oneida v. Oneida Indian Nation, US,
i. Does Oneida have a cause of action?

1. No statute of limitations – but b/c of length of time – shouldn’t have expired?

a. Not about equity – about the law

i. Does not matter if others relied

ii. Plus in society’s best interest to settle matters of law – reliance purposes

ii. politically cannot say do not have title, can say don’t have possession – this way they can receive rents

iii. Fed gov’t has obligation to protect Indian tribes – Non-intercourse act 
iv. Laches – Stevens’ dissent – misplaced, forgets special rel.

1. laches – legitimate reliance, inexcusable delay (large passage of time, and no deception, concealment or interference)
2. only comes in when there is no statute

v. fairness, positive, avoiding policy making

vi. policy goal of repose

c. Mabo v. State of Queensland, High Ct. of Aus., 1992
i. In Johnson – Marshall appealing to Int’l law of conquest

ii. Contravening common law – said could terminate land rights of indigents w/o notice

iii. Terra nullius is outdated – ways to use the land that were not considered by conquests

iv. Distinguished from M’Intosh – Murray islanders always had a right to exclude (not claiming sovereignty)
B. The Significance of Labor and Possession – 
a. Look at Problems Pg. 36

b. Pierson v. Post, NY, 1805
i. Fox hunt – Pierson (Dutch) kills after Post (Brit.) has been chasing

ii. Trespass on the case
1. straight trespass 
a.  intent’l infringement of property right
2. trespass on the case 

a. unintentional but neg. violation/infringement of possession 

b. or intent’l infringement of non-possessory ownership rights

iii. court look at occupancy (to show possession)
1. NEED manifestation of intent, deprivation of natural liberty and control (manucapture) (NOTICE)
a. Does not define what exactly is needed for possession

b. Mortal wound counts as poss’n/capture

c. Capture – fosters compet. and easier to admin.

2. mere pursuit not enough for possession
3. if abandon – lose possession

iv. motives between the parties –honor, power, future hunts, etc.

v. mistake by Post – tried to show had “property in” the fox, this is for trespass not for case
vi. court does not have precedent, looks at policy – is this correct role for court – or legislature? Ct. creates a bright-line rule
1. custom already violated, didn’t control/prevent fight

2. seeking to protect underdog, not elite custom

vii. Livingston’s Dissent – look at custom, how public already acts, not create more conflict
c. Ghen v. Rich, D. Mass., 1881
i. Shot whale w/bomb-lance, leaves it, eventually floats to surface, supposed to call “owner” based on lance marking

ii. Custom: iron holds the whale

1. have “constructive possession”

2. custom signals intention

iii. Efficiency – no one would continue in the trade if this custom did not hold

1. whose rights is custom vindicating?

a. In Post – rights of elite, here rights of every person engaged in custom

d. Keeble v. Hickeringill, Queen’s Bench, 1707
i. Duck decoy pond, D scares ducks off w/gun shots (never come back)

ii. Action on the case – int’l infringement of non-possessory ownership rights

iii. Same case as Post (Post would have won if had used action on the case instead of trespass)

iv. Interference w/attempt to gain possession – owe damages for disturbance (not for fowl – never actually had them)

1. not decided on– but could have been on 

a. constructive possession – wild animals on land

2. malicious interference of trade (not through legal competition)

3. right to property
v. institutional capacity – are courts the right body for policy – economic efficiency case – really a justice case

e. Popov v. Hayashi, Superior Ct of San Fran County, 2002
i. Baseball case – riot

ii. Have to prove pre-possessory ownership rights

1. show that in some process that would gain ownership rights

2. conversion – wrongful exercise of dominion over the personal property of another

a. must be intentional

3. trespass to chattel – simply interference w/ P’s use of the property, dispossession not required

iii. holding: “where an actor undertakes significant but incomplete steps to achieve poss’n of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property”
1. right to poss’n supports cause of action for conversion
f. Eads v. Brazleton, Ark., 1861
i. Boat sinking w/lead– finding case – about technology (great destroyed of property rights)

ii. Need continuity of action, notice of intent, 

1. “intentional actual possession”

2. control

a. Brazleton needed to park boat over wreck

iii. technology can change custom

g. Eggertsson “Open Access versus Common Property”

i. Open Access – anybody can enter/anybody can w/draw as many units as they want (fish example)
1. disadvantages – no incentives to conserve 
2. depletion in long term
3. no one wants to invest – bad quality
4. demand – no attention to optimal time preferences
a. oil – excessive w/drawal
ii. Common Property – right to exclude outsiders
1. unalienable rights
2. different than joint ownership
3. advantages to common property
a. willingness to invest b/c get more out of it
b. forced to internalize costs
i. exclusion costs, enforcing
ii. internal governance, policing
C. The Meaning of Ownership and Title in Land

a. Adverse Possession Introduction
i. Based on societal judgment that there should be restriction on “aging claims” – bar stale claims
ii. Adverse possessor acquires title at time when action for ejectment by title owner would be barred by statute of limit.
iii. Economic Reasons
1. Reward those using the land in way beneficial to society
2. More important – social order
a. quiet all titles
b. reliance
iv. Moral Reasons

1. Holmes – “deep instinct of man” – have something for a long time – it’s yours – honor expectations
b. Tapscott v. Lessee of Cobbs, Va., 1854
i. Action in ejectment
ii. Have to show “quality of the title”
1. Upham thinks only have to show prior possession

iii. P demurrer to the evidence – similar to summary judgment

1. even if everything other side says is true, we still win

a. w/o proferring any case

b. could have proven case by taking the stand or calling Ms. Cobbs

2. Tapscott freed slave – maybe wanted to take chance w/judge instead of jury

a. But didn’t offer evidence of when entered land

iv. constructive possession not enough, need actual possession
1. but Cobbs only had “presumed actual possession”
a. wins on prior possession – history of poss’n
2. bad decision – made for policy reasons

c. Lessee of Ewing v. Burnet, US., 1837
i. Land is unlivable – just used for gravel

ii. Burnet has void deed – but 21 yrs of adverse possession

1. paid taxes, allowed others to dig, he dug for gravel

iii. adverse possession possible even if do not live on property

iv. Dispute over possession – action in ejectment

v. Adverse Possession requirements

1. public notice – open and notorious

2. case does not stand for bad faith

a. almost stands for good faith – “if made, under claim and color of right”

3. use of the property in a manner that an average “true” owner would use it under the circumstances

d. Marengo Cave Co. v. Ross, Ind., 1937
i. Practice Problem 1

ii. A & B neighbors – property lies over cave (entrance to cave on A’s land)

iii. A discovers, charges public for entrance

iv. Runs business for years – well known to B

v. A’s possession not open and notorious

1. B had no way of knowing cave was under his land
e. Adverse Possession Requirements
i. Open and notorious (reliance)
ii. Adverse (hostile) and under claim of right

1. claim of right = color of title, void deed
2. no permission of the owner
3. color of title – written instrument (not usually req.)
iii. continuous

iv. exclusive possession – actual entry
f. Ennis v. Stanly, Mich., 1956
i. Practice Problem 4
ii. Can’t get adverse possession by mistake – court wants bad faith

1. man on stand says didn’t mean to take from someone else

2. also not continuous (side note – farmer, all farmers use intermittently) opposite of Kunto
g. McCarty v. Sheets, Ind., 1981
i. Practice Problem 2

ii. Mowing grass and raking leaves insufficient to establish adverse poss’n

iii. Upham thinks bad decision (if invested enough – huge lawnmower – then enough)
h. Wallis’s Cayton Bay Holiday Camp Ltd. v. Shell-Mex and B.P. Ltd., CA, 1974
i. co. sends P a letter offering to sell him land just before 12 yr. statute of limitations is up 

ii. P waits til s.o.l. runs out – then claims title through adv. poss’n

iii. P did not establish poss’n adverse to the use that D intended

1. and non-response to letter defeats A.P. anyways

i. Mannillo v. Gorski, NJ, 1969
i. Boy builds structure (stairs) on neighbor’s land – have deed for house but not for 15 inches w/structure
ii. Claim of right but no color of title
iii. Conn. Standard – nature of act is an assertion of title, does not matter if mistaken 

1. what does it look like to the public – open and notorious, continuous, exclusive, etc.

2. doesn’t have to be hostile

iv. Maine Doctrine – not used here

1. if mistaken and would not have claimed, then no intention, no adversity ( no adverse poss’n
v. Wants to encourage use of land
vi. But, no presumption of knowledge arises from a minor encroachment along a common boundary – no notice
1. equity – true owner convey to a.p. for fee
j. Kline v. Kramer
i. Practice problem 3 – pg. 152

ii. A acquires some of B’s land by A.P. – B realizes after statute has run, A tears down fence to “avoid hassle” – 3 yrs. later changes mind

iii. Not abandoned

1. Spoken words alone do not constitute abandonment

a. “avoiding hassle” not enough

2. to transfer property have to give written document – deed

k. Professor Wyman’s guest lecture on fisheries

i. Problem – lack of property rights

1. Pierson v. Post – right of capture, problem of racing

ii. More property rights that are assigned – more likely that economic models are going to be correct

1. ITQ’s – indiv. transferable quotas
l. Disability Hypos

i. Statute – pg. 161, has to be w/in 21 yrs after cause, but if minority, unsound mind, or imprisoned can be w/in 10 years after disability is removed

ii. Disability of owner at time adverse poss’n begins

iii. Can’t tack on disabilities

m. NOTE: statute of limitations on ejectment does not run against person holding remainder – b/c do not have right to eject

n. Spratly Islands Dispute
i. Island of Palmas Case (US v. Netherlands)
1. look at parallels from domestic to international setting
a. elements

i. open and notorious

1. RULE - have to be displays of sovereignty – give notice to other party

ii. Continuous

1. Ewing – just what land is appropriate for, distant island, hard to get to, natives

2. no statutory period in i-law

3. Taiwan longest

iii. adverse

1. color of title – treaties

2. w/o permission – mandate system

iv. exclusive

1. no one state

b. theories

i. discovery – China

ii. constant usage – Phil.

o. East Village Squatters

i. Continuous

1. Majority – East 13th St. Homesteaders Coalition v. Lower East Side Coalition Housing Development
a. need privity – not written but still contractual right – between members of coalition
b. if claim of right not supported by written document – then need actual, not constructive, possession for entire period

c. Upham – dissent is wrong

p. Howard v. Kunto, Ct. App. Wash., 1970
i. Description in deed did not match houses – one over
ii. Look at standard use for property
1. Summer home – people only use for a few months out of the year – “period of time during the year it is capable of use, there is sufficient continuity”
2. “privity” – “reasonable connection between successive occupants of real property so as to raise their claim of right above the status of the wrongdoer or the trespasser”
a. can “tack” together poss’n by different predecessors in interest if privity of estate btwn. adverse possessors (voluntary transfer)
D. Economic Perspectives on the Role of Property Rights

a. Demsetz “Some Aspects of Property Rights”

i. Assumptions
1. All things of value have property rights assigned
2. Zero transaction cost – Coase theorem
3. Cost of policing rights are 0
4. People act as utility maximizers
5. Only looking at aggregate utility – not distribution
b. Some random perspectives

i. Demsetz “Toward a Theory of Property Rights

1. utilitarian theory

2. property as a human/social invention
3. function of property rights – greater internalization of externalities
a. get this through private property v. communal
4. example of Labrador Peninsula Indians, fur trade
ii. Friedman – essential to political freedom

iii. Capture – common property – overinvestment, etc.
1. Fisheries problem
c. Sunshine Cases
i.  Possible Rules for Allocation of Sunlight
1. longest use

a. prior appropriation – no one can interfere w/your use (reliance)
2. Reasonable use – think of in terms of economic use

a. Problem – no rule rule

b. Policing issues

c. Unpredictable ex ante

3. Mutual Respect

4. Absolute Ownership

5. Detrimental Reliance

6. Community Standards

7. Bureaucratic Intrusion

ii. Parker & Edgarton (Stebbins) v. Foote, NY Sup. Ct., 1838
1. P wants use, mutual respect, reliance (action on case)
a. Walking over D’s land for 25 years to get to backyard

2. own sunlight absolutely – but anyone can take away

a. sun is not property
b. don’t need adverse possession

i. can’t use here – not exclusive, no poss’n

3. natural flow does not apply to sunlight

a. but P & E would like to use it – have to tear down building

4. do not use English doctrine of “stopping light” because of importance of development in America at this time
a. partially the reason – but if would have had prescriptive easement – then court would have said Foote cannot put up building

iii. Prah v. Maretti, Wis., 1982
1. solar panels – D now blocking P’s sunlight

2. action for nuisance – using land in way that inflicts on others use of land

3. Reasonable Use doctrine – sunlight’s purpose ( energy
a. But no notice to Maretti, didn’t build in middle of lot, effect Maretti’s value of property
4. Dissent - high value on real estate b/c of regulation

5. Old policy reasons no longer applicable
a. Right to use property as wish
b. Sunlight for aesthetics not illumination
c. Development
d. Rules of Water Law (relate back to zoning)
i. absolute ownership – bright line (wasteful)
ii. natural flow – Acton goes against this
1. arbitrary, not in use anywhere

iii. Rational Use – Evans, Prah
iv. Prior Appropriation – in Arizona (arid regions) for underground water – reliance, stability (right of capture – bright line)
1. doctrine of ancient lights (sun)

2. incentive to exploration/development - monopoly

v. Acton v. Blundell, Exch. 1843
1. well went dry when coal miners came in and sank pits
2. similar to Post – no direct property right, claim – int’l infringement of non-possessory interest (right of capture)
3. D and P have absolute ownership – right to sink well

a. Might come out diff. now – can determine nat. flow

b. Right to exclude

vi. Evans v. Merriweather, Ill., 1842
1. two mills, higher one put in dam, blocked water to lower

2. reasonable use – standard purpose for water

a. can’t harm your neighbor w/artificial use (mill) as oppose to natural/domestic use (drinking)

3. quantity of water not usually problem in US so reasonable use

e. Law and Development – Yale, 1960’s, Latin America
i. Shihata “The World Bank and ‘Governance Issues’”
1. rule of law and governance proxy for political institutions in country
2. rule of law – political stability – and sound economic management are aids to development

3. Assumptions
a. legal rules are essential for investment security and protection of property
b. clear property rights are essential to the transfer and protection of property
c. the way that people protect their interests should be through the courts
d. legal rules are the way that society should be controlled
ii. De Soto “The Other Path”

1. formal property rights ( development, allow for exchange

2. black markets – dead capital, not recognized

3. Peru – if had property rights ( more freedom

iii. Pennsylvania Coal Co. v. Sanderson and Wife, PA, 1886
1. mine water dirtying water below

2. but Sanderons “servient” property to upper property

3. importance of coal mining, development

a. political not legal decision

b. “natural servitude doctrine”

4. natural flow – say coal mining is natural, water could have gotten dirty anyways (b.s.)

a. couldn’t do what Prah did – formalistic time

5. Upham

a. Can’t have rigid rules in developing society – need to make way for change

b. Anti-Shihata

6. could have given equitable remedy – Boomer – but not in these times

III. Common Law Estates

a. Estates in Land

A. Fee Simple

1. presumption, if language is unclear, is to grant the largest estate possible – fee simple
a. fee simple absolute may last forever
i. absolute ownership; cannot be divested
b. words of limitation “from O to A and his heirs”
i. type of estate created
ii. heirs have no present interest (issue)
c. words of purchase – identify person in whom estate is created “A”

d. Pigeon Holes

i. Johnson v. Whiton, Mass., 1893 – cannot create new kinds of inheritance (estate)

1. cannot say “to my granddaughter and her heirs on her father’s side”

2. Holmes – intent is important but do not want to grant ability to control for countless generations – take out of stream of commerce

ii. Lakeacre HYPO – can’t do anything for person w/bad land – testate chose his pigeonholes

B. Life Estate

1. present possessory right to land lasting for life - “O to A for life”, remainder goes to B (and his heirs) or remainder may revert back to O
a. if one life tenant dies, remainder goes to other life tenants and then to remainders after all tenants die
2. trusts are a more flexible, and better tool

3. White v. Brown, Tenn., 1977
a. Leaves house to sister-in-law for life, says it cannot be sold
b. Conditional fee simple – presumption of fee simple unless clear from language that intend a life estate – restriction of no sale is a complication
i. Advantageous economically to have fee simple, policy concerns
1. at her age/health life estate does her no good, does not accomplish intent of testatrix
4. Baker v. Wheeton, Miss., 1972
a. Divide between life estate (wife) and future interests (remainder goes to grandchildren from previous marriage – contingent remainder)
i. Balance present and future interests – sale of part of land to benefit wife not hurt children

b. concept of waste

i. two or more persons have right to possess land either at same time or consecutively

1. person w/possessory interest cannot use property in a way that interferes w/person w/reversionary interest, interests - fairness
a. assume that grantor intends land to be used reasonably

2. Tinacre HYPO

3. equity – best interest of all parties

c. 3 kinds of waste – voluntary, permissive, ameliorating (increases value – only when clear grantor intended certain use)

5. Melms v. Pabst Brewing Co., Wis., 1899
a. Life tenants can make substantial alterations (or demolish bldgs) provided value of the remainder is not diminished – justification for ameliorative waste
b. But waste not purely economic – damages can be for 2xs amount of loss

b. Controlling the Future

A. Defeasible Estates

1. Fee Simple Determinable
a. automatically ends when stated event happens
b. “so long as” “until” “while”
2. Fee Simple Subject to Condition Subsequent

a. Lim’d – but not automatically terminate, may be cut short at transferor’s election when condition occurs

i. Grantor retains right of entry

ii. If ambiguous – this is preferred by courts

3. words stating motive or purpose of granted do not create determinable fee – have to have words that limit duration

4. White v. Metropolitan Dade County, 

a. Fee simple subject to condition subsequent – if not used as a park for public use – can revert to original grantor
b. Future interest lasts forever – can always revert to the Mathesons
c. Look at the language to determine what can of estate
d. Hagaman HYPO - Different from fee simple absolute which says – “must build school by 5/05” – if don’t do it, breaching contract, purpose does not make it 
5. Mahrenholz v. County Bd. of School Trustees, App. Ct. Ill., 1981
a. Fee simple determinable? - O to Westbridge “ for school purposes only – uses for storage

b. Now school is adv. poss.

c. If FSD - Who can eject? – grantor, not remainder (not possessory interest) – “for use only” counts as FSD 
i. “Only” counts a language of limitation making it a FSD

d. If FSSCS – then still school’s possession w/cause of action to grantor

6. Wolf v. Hallenbeck, 

a. Says you have to build a house and spend a min. 
b. Language suggests a FSD
c. Court feels sympathy for buyer so FSSCS
d. Pierson – “equity abhors a forfeiture” (Miami Dade
e. Unpredictable – court uses politics, etc.
7. Charlotte Park and Rec. Comm. v. Barringer
a. Discrimination – only for white people
b. Courts 
c. FSSCS but court found FSD
i. Grantor said that if reverts, grantor will pay you, so this makes it conditional
8. Shelly v. Kramer

a. Covenant – not a fee simple
b. Taking it to the Sup. Ct. was a state action, allowed b/c covenant
9. Mountain Brow Lodge v. Toscano

a. It is valid to restrict the use of land even if such a restriction makes it impossible to alienate the land
B. Trusts – talk to group about these
1. Intro

a. trustee – legal owner of the property – manages/ oversees trust for the benefit of the beneficiary
i. any person w/legal capacity

b. beneficiary – equitable owner
c. settlor – establishes the trust
i. can always change trust
d. eliminates waste
2. Farkas v. Williams, 1955
a. Fiduciary duty runs to beneficiary, trustee has to abide by the declaration of trust
i. Act in good faith

ii. Beneficiary simply has expectation of future gift – no immediate interest

iii. Has to follow declaration of trust – here very broad

3. Blankenship v. Boyle, DDC 1971
a. Violation of fiduciary duty – shows problems w/trust

b. Union manager was trustee – put $ into union bank so could raise pensions to appeal to voters 
i. not to do what was best for beneficiaries, did not maximize profits
ii. very strong common law fiduciary duty – not even changed by statutory law defining declaration of trust – 

1. undivided loyalty, no personal benefit
iii. act as reasonably prudent person

C. Concurrent Estates

1. Tenancy in common (t.i.c)
a. No right of survivorship
b. Separate but undivided interest in property

i. Presumed but not have to be equal interest
c. if conveyance made to 2 unmarried people, t.i.c is presumed (heirs takes t.i.c)

2. joint tenancy

a. each owns undivided whole of property
b. right of survivorship – interest vanishes at death
c. four unities
i. time
ii. title – by same instrument (or ad. poss’n)
iii. interest
iv. possession
d. any joint tenant can turn into tenancy in common by conveying interest to a third party

3. Riddle v. Harmon, Ct. App. Cal., 1980
a. Wife (not actually married) didn’t want joint tenancy w/husband, wanted to convey interest to heirs
i. Doesn’t want husband to know what she’s doing
ii. Conveyed interest to herself – terminated joint tenancy turned into tenancy in common
b. no longer need a straw man – change from common law

4. Delfino v. Vealencis, 
a. Tenants in common – trial court ordered sale and partition
b. Only can have sale to partition when in best interest of parties and normal partition is unfeasible
c. Partition in kind – court divides – gives parties share
d. Partition of sale – all the parties to sell the land, and split up price
IV. Takings

a. Intro
A. Why does gov’t have this power?
1. social contract theory – gov’t power, sovereignty - Johnson
2. democracy – majority over minority
3. property value comes from existence of society
4. Eminent Domain
5. Police Power – technically not a taking, for public safety, just changing way can use property, not taking away property
B. Law is vague and flexible

1. if gov’t attacking “social ill” then public use – Hathcock
C. Takings Theory ala Mike

1. purpose: maximize social welfare
2. purpose of limiting  - discourages placing burden on minority disperses benefit
3. compensation/limitation – prevents gov’t from concentrating burden on indiv., prevents inequity, efficiency
a. encourages private investment in property
b. courts get involved when mrkt. failures if capture of gov’t by private party w/pecuniary interest
4. prohibitor/proprietor

a. securing public benefit v. preventing private harm
b. The Concept of a “Taking”

A. Categorical Rules
1. Lucas v. S.C. Coastal Council, US, 1992
a. Scalia (beach front property)
b. if gov’t pays compensation – they own the lot
c. unless common law nuisance – if complete wipeout – then taking, even if noxious use
d. idea of good and bad no longer a baseline – noxious use doctrine not useful

i. courts decide whether or not nuisance prohibited by law 

e. Brennan’s Dissent

i. Court’s decision is premised on assumptions that we do not know to be true – valuelessness of property

1. Similar to Pierson
2. lawyer’s mistake by allowing stipulation that there is no economic value

f. legislature should decide whether nuisance
2. Causby – gov’t base
a.  doesn’t have to permanent or physical, planes passing overhead – constructively permanent/physical
3. Yellowstone Wolves
a. Taking – even though wolves are in public good – taking private rights from indiv.  

4. Loretto v. Teleprompter Manhattan CATV Corp., US, 1982
a. if there is a permanent, physical occupation by the gov’t – no matter how small – then it is a taking which must be compensated for
i. losing the right to exclude, control
b. as oppose to regulation which restricts use of property or temporary invasion – not taking
c. importance of landowner’s right to exclude

d. Blackmun dissent – under/overinclusive

5. Hadachek v. Sebastian, US, 1915
a. brick yard in LA – zoning regulation on 3 sq. mls. 

b. lost right to maximize profits from land

i. nuisance – cannot use property in a way that injures neighbors

c. if public nuisance, noxious use – then not a taking
i. police power – prohibit uses that harm public

6. Village of Euclid v. Amber Realty, US, 1926
a. zoning regulations in village
b. gov’t scheme for allocating property use can make otherwise unobjectionable uses into things which the court will recognize as public nuisances, noxious uses

c. diminution in value alone is not a taking
7. Mariner Real Estate v. Nova Scotia, Nova Scotia Ct. App., 1999
a. Similar facts as Lucas – same stipulation of non-economic value

b. Went other way – Canadian law does not include constitutional protection of private property

i. Only statutory interpretation

ii. Gov’t regulation more accepted by poli. Culture

B. Balancing

1. Miller v. Shoene, US, 1928
a. Red cedar rust on trees, disease – could spread to apple trees, major source of revenue in VA

b. OK – legislature made a decision – apple trees more important

i. Prohibitor – making choice btwn. 2 inconsistent values  - arbitral (?)
ii. Police power – public concern

c. noxiousness in the eye of the beholder – not noxious til gov’t says it is

2. Pennsylvania Coal Co. v. Mahon, US, 1922
a. Deed gave coal co. right to remove coal from under land, but surface rights to Mahon
i. Mahon wanted, and got land cheaper

b. legislature said coal co. could not extract coal

c. Holmes – Taking – Mahon took the risk

i. Lucas – total takings must be compensated – support estate taken away by state

1. took all of sub-surface rights

2. Holmes doesn’t consider noxious use

ii. magnitude of diminution – need compensation (Upham – doesn’t make sense)
d. Brandeis’ Dissent – not a taking

i. Plymouth Coal – not absolute right to land (Holmes distinguished as safety issue)
1. reciprocity of advantage – lateral supporting estates – equally benefits/burden everyone – not taking

ii. Reciprocity of advantage – not a problem – Hadachek, Miller
iii. noxious use – police power
3. Keystone, 
a. Same facts as Penn. Coal – goes the other way, Brandeis’ dissent

i. Can’t have conceptual severance

4. Penn Central Transp. Co. v. City of NY, US, 1978
a. Landmark – can’t build above Grand Central w/o permission from Comm.  – denied application

b. Right to build not viewed alone, but as part of whole interest in land (bundle of rights)

c. All regulation prohibits some uses – permissible gov’t goal – some burdened more than others
d. Diminution alone not a taking – Euclid
e. Zoning ok – comprehensive city plan, not singled out

f. Investment backed expectations
g. Causby – destroyed present use of land, taking
c. The Power of Eminent Domain: Sources and Rationales – definitions of public use
A. Hawaii Housing Authority v. Midkiff, US, 1984
1. eminent domain – power of gov’t to force transfers of property from owners to itself

2. transference of property from large landowners to tenants through legislation

3. not a taking – extreme deference to legislature in def.
a. unless unreasonable – total wipeout

b. means and end reasonably related

c. wide definition of public use

B. Poletown Neigh. Counc. v. City of Detroit, Mich., 1981
1. condemned Poletown and gave land to GM

2. not a taking – “public use” – public benefits from GM’s presence

a. “primarily” public not private use

C. County of Wayne v. Hathcock, Mich., 2004
1. reversal of Poletown
2. needed land near airport for Project Pinnacle – Indus. Park

3. textualist approach – “legal terms of art” – use intent
4. private not public use – test for public use (only need one):

a. need extreme public necessity req. collective action
b. public oversight after the fact

c. land selected for public significance not priv. int.
5. Berman v. Parker –landmark case – 

a. gov’t can take land and give to a private developer to renew neighborhood and build up tax base
V. Land Use Controls

a. Private Controls: Common Law Nuisance

A. Prah v. Maretti
1. outlier – whether courts should be making policy decisions

2. balancing of equities – gravity of harm outweighs utility of conduct, or vice versa (?)
B. Morgan v. High Penn Oil Co., N.C., 1953
1. oil refinery – noxious gases, smells

2. intentional nuisance – improper/unreasonable use of property – injures right of neighbor, 
3. if harming neighbor ( nuisance (injunction)
C. Estancias Dallas Corp. v. Schultz, Civ. App. Tex., 1973
1. air conditioning unit for aprt. bldg. nuisance to neighbor?

2. balancing of utilities– diminution in value of land by half

3. Restatement 2nd Torts 826 – balance utility v. the cost of avoiding

4. Jost – if harm is substantial enough – then nuisance (vague)

5. normal uses become noxious when they confront each other

a. look at what is best for society, incentives, externalities (injunction)
D. Boomer v. Atlantic Cement Co.,  Ct. App. NY., 1970
1. cement plant 
2. courts not proper place to regulate pollution

3. damages not injunction – force cement company (and customers) to absorb cost of pollution – efficiency
E. Spur Industries, Inc. v. Del E. Webb Devel. Co., Ariz., 1972
1. cattle feedlot (smell) near new development

2. different baseline – agricultural norms

3. “coming to the nuisance” – private v. public nuisance
4. fair accompli of Del Webb – change agric. area to resi.

a. Del Webb has to indemnify Spur – pay for cost of moving (P pay damages)
b. Private Controls: Covenants, Servitudes, and Planned Communities

A. Intro
1. negative easement – right of the dominant owner to stop the servient owner from doing something on servient land (easement in gross)
a. non-possessory interest in real property – Parker & Edgarton (light and air) – easement appurtenant
b. can get by implication, necessity, 
c. who has benefit, who has burden of promise

2. covenants – contract rights not sufficient – need property right
a. must be created by written agreement
b. covenants are enforceable when not disproportionately small compared to the harm 
3. equitable servitude – covenant respecting the use of land enforceable against successor owners or possessor in equity regardless of enforceability at law
B. Tulk v. Moxhay, Ct. of Chancery, 1848
1. covenant – not change Leicester square
2. Tulk benefit, Moxhay burden (original promisor – elms)
3. burden runs w/land, benefit doesn’t have to
4. court refuses to enforce individualized arrangement (check on this)
C. Sanborn v. McLean, Mich., 1925
1. enjoined from creating a gas station on property
2. reciprocal negative easement 
3. McLaughlins made a mistake – just granted land in exchange for promise – didn’t make a promise
a. But intended to run
4. uniform (universal) building plan
5. need notice – but could have inquired and got it

D. Neponsit Property Owners’ Assoc., Inc. v. Emigrant Industrial Savings Bank, Ct. App. NY, 1938
1. covenant – fee to condo community 
2. has to “touch and concern” land – give up legal right
3. easements intimately connected with use of land
4. intent – burden runs
5. looking to enforce restrictions that increase alienability and value
6. today – once land is assigned (sole) assignee cannot sue
7. liberalizes traditionally strict formulistic obstacles for making covenant run – straightforward, says changing the rules
E. Declaration of Covenants for Columbia, Maryland

1. if privity analysis w/in chain of title then likely privity will run,

2. property taxes
3. universal building plan – have to keep to it or fee
4. want reciprocal promises
F. Rhue v. Cheyenne Homes, Colo., 1969
1. Spanish home in development not approved

2. not arbitrary and capricious

3. standard – substantial evidence

4. decrease in market value – purposes of covenant

5. private architectural restriction – covenant, different standard than public restrictions (Anderson) – committee has to act “reasonably and in good faith”

G. Davis v. Huey, Tex., 1981
1. house not approved b/c of setback covenant
a. inconsistent w/general plan, uniformity
2. but actually met covenant

3. need actual or constructive notice – general plan not formulated until later based on actions of first homeowners

4. don’t need reasonable basis for rule if agree to it in contract

c. Public Controls: Zoning Doctrine and Process

A. Intro

1. segregating land use into different areas
2. comes from the police power – ability to regulate for health, safety, morals, general welfare of community
3. goals: prevent harmful effects on neighbors
a. separation of uses, protection of single-family home, low-rise development, medium-density of population
4. public gov’t contracts – gov’t doesn’t have to pay
a. other options: community buy and turn into park, community buy and place conservation easements, (only access for owners to open space), zone

5. Village of Euclid v. Ambler Realty Co., US, 1926
a. Ambler said attack on substantive due process

b. not really nuisance – allowing people to separate as they see fit

c. justify by home values, not necessarily intention

i. endorsement of social engineering in the name of public health, safety, welfare

ii. rationally related to state interest
iii. attempt to preempt conflict – organize to prevent litigation later on

B. Expanding the Aims (And Exercising the Muscle) of Zoning

1. State es re. Stoynanoff v. Berkeley, Miss., 1970
a. Bldg. Comm. will not let them build ugly house in Ladue
b. Upheld – reasonably related to property values
i. Trying to produce good for community
c. Can’t be arbitrary or capricious – need procedures
i. notice

d. Can take aesthetics into account, just not alone
2. Anderson v. City of Issaquah, Wash., 1993
a. Commercial bldg. turned down “did not fit w/concept of surrounding area”

b. Decision voided – unconstitutionally vague

i. Process is not ok – no guidance to decision-makers or courts (procedural fairness)
3. City of Ladue v. Gilleo, US, 1994
a. Not allowed to post anti-war sign in front of home, only for-sale signs, churches, etc. can have signs

b. Constitutional case – freedom of expression, 1st am.

4. Moore 
a. Town zoned for 1 acre – farmer has 350 acres.

b. Said uncon. taking – not legitimate use of police power

c. Magnitude of loss has to be HUGE before taking

i. In aesthetic zoning cases

ii. Zoning doesn’t usually radically decr. Value

5. Sprenger, Grubb & Assoc., Inc. v. City of Hailey, Ida., 1995
a. Down-zoning from bus. district to lim’d bus. outside of “business core”

b. SGA – protectionist motives, regulate competition

i. Favor one private interest over another – no public benefit, outside of police power

c. zoning ok – w/in police power
d. ok to zone for aesthetic purposes

e. need a comprehensive plan - Davis
C. Exclusionary Zoning

1. Village of Belle Terre v. Boraas, US, 1974
a. Defining family – trying to ban frat houses, etc.
b. ok to zone this way – rationally related to goal of decreased noise, cars, etc.
c. legislature appropriate body to make definition
d. Marshall’s Dissent – violates 1st and 14th – privacy right and freedom of association (need strict scrut.)
i. Means rationally related to the end
2.  Berman v. Parker –landmark case – 

a. gov’t can take land and give to a private developer to renew neighborhood and build up tax base

3. City of Edmonds v. Oxford House, Inc., US, 1995
a. Group home for alcoholics, addicts

b. Definition of family – or only5 unrelated people

4. Southern Burlington County NAACP v. Township of Mt. Laurel, NJ, 1975 (state case – diff. from Belle Terre)
a. Zoned to exclude low income housing, children, etc. to lower property taxes

b. Plan has to be legitimate, not best, way of meeting goals, not arbitrary or capricious

c. Here, violates general welfare of community (state) – have to provide low-income housing, fair share
d. Political factors – race, etc., institutional compentencies

e. Inability of court to effectuate orders in the face of massive resistance

5. Hill v. Community of Damien of Molokai, NM, 1996
a. Group home for AIDS, restrictive covenant 
b. Resolve ambiguity in covenant in favor of free enjoyment of property

c. Public policy considerations

d. No discrimination, but disparate impact, not reasonable accommodation for handicapped

Stringing Cases Together


Institutional Compentency – the court is doing things which should leave to

 Custom – danger for courts – not enough resources


-danger for legis. – politics bleeds into policy


-Pierson v. Post – deviates from custom


-Ghen – court knows their place – follows case


-Prah – who should have made this call?



-Upham says courts should not be making policy


-Penn Coal – competent to make policy - 



-politics leaks into policy – danger for legis.  


-Poletown – politics leaks into court


-Boomer – admitting don’t have enough resources to make 



decision – but still policy decision
fairness


Popov


Spur

3 Broad Categories


Authority



-make policy




-Sanderson, Boomer, Mt. Laurel, Prah, 




-Social Justice – Mt. Laurel




-Lucas – taking power away from legis.


-equitable btwn. parties




-White v. Brown, Popov, Baker v. Wheeton, 


-follow the law




-Johnson (can’t make policy)
